
Master Services Agreement #260718332 

Testpoint Pty Ltd, ABN 36 130 266 983 
Level 35, Tower One, 100 Barangaroo Ave, Barangaroo, 2000, NSW 

  Phone +61 2 8916 6176 Email legal@testpoint.com.au Web www.testpoint.com.au 

Master Services Agreement #260718332 
for the approved Statement Of Work Agreement 

1. Background

i. The Client as referenced in the approved Statement Of Work Agreement conducts
the business.

ii. The Client wishes the Service Provider to provide the Services to the Client.

iii. The terms of the services to be provided are set out in this Agreement

iv. This Agreement describes the nature of the relationship between the parties and
the Service Provider's responsibilities in carrying out the services.

v. No relationship of employment or partnership is created by this Agreement. The
parties expressly deny any such relationship.

vi. The Service Provider operates as an independent Service Provider under this
Agreement.
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2. Invoicing 

 
i. At the end of every month the Service Provider will give the Client a tax invoice for 
the previous month’s approved Statement of Work Agreement (s). 

ii. Fees not associated with the Statement of Work Agreement will be charged 
separately based on written approval from Client. 

iii. Work will be delivered in accordance to best standards, circumstances and 
standard project challenges/issues with any software development. 

When tax invoices must be paid: 
 

iv. The Client must pay tax invoices within 20 Business Days after receiving them 
unless approved otherwise in writing. 

 
v. Any reasonable legal and debt collection fees associated to un-paid invoices will 
be applied to the total amount owing. 

 
vi. The parties, intending to be legally bound, agree as follows (No cooling off period 
will apply to this Agreement) 

 
vii. Invoices not paid by the invoice due date are subject to a 10% annual finance 
charge calculated daily on the remaining balance 
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3. Services 

 
i. The Service Provider shall provide services as set forth herein and in related 
Statement of Work Agreement (s) (“SOW(s)”) (“Services”). 

 
ii. The terms and conditions of this Agreement together with the related SOW(s) shall 
be the Agreement between the parties for the provision of the Services. The terms 
of the SOW(s) shall prevail over the terms of this Agreement in the case of any 
conflict. Any changes to the Services (and any related compensation adjustments) 
must be in writing and signed by Service Provider and Client prior to commencement 
of the changes. 

 
iii. The Service Provider shall designate and provide one (1) point of contact 
responsible for answering and resolving Client’s questions and issues relating to the 
Services. 

 
4. Confidentiality 

 
As a part of Service Provider's work for Client, Service Provider may create or come 
into possession of information or data which are trade secrets, know how, 
confidential information or otherwise considered secret by Client, including, but not 
limited to the Intellectual Property (hereinafter referred to collectively as "Confidential 
Information"). 

 
Service Provider acknowledges that Confidential Information is the Confidential 
property of Client and agrees: 

 
i. to maintain all aspects of Service Provider's work in the utmost of confidence; 
ii. to use such Confidential Information solely for the purposes of providing Services; 
iii. to limit the number of copies made of the Confidential Information to the minimum 
required to perform the Services; and 
iv. to, other than as permitted under this Agreement, not disclose it without Client’s 
prior written permission. Service Provider's obligations to maintain confidentiality 
under this Agreement extend to any members of Client and similar Confidential 
Information owned by them, that Service Provider comes to learn of as a result of 
Service Provider's work hereunder. 
v. on termination of this Agreement, or earlier if requested in writing by the Client, the 
Service Provider must promptly return all Confidential Information and Copies 
thereof in which case any right to use, copy and disclose the Confidential Information 
ceases. 
vi. the Service Provider acknowledges that the Client (in addition to any other 
remedies it may have) may seek an injunction or other equitable relief with respect to 
any actual or threatened breach of this clause and without the need to prove any 
special damage. 
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5. Intellectual Property 

 
During the course of providing the Services, Service Provider may create or develop 
Intellectual Property. Service Provider acknowledges that such Intellectual Property 
shall vest in and is the property of Client. All such matter shall be deemed to be 
created as a "work made for hire". 

If for any reason Client may not be deemed to be the legal and equitable owner of 
any Intellectual Property (including copyright to the extent it is not covered by the 
preceding paragraph) developed under this Agreement, Service Provider hereby 
assigns to Client with full title guarantee all its right, title and interest in and to any 
and all Intellectual Property in the Software and any and all Intellectual Property 
otherwise created, developed, authored, discovered or invented by Service Provider 
under this Agreement absolutely. Service Provider will render all reasonable 
assistance to Client and its attorneys to secure such rights such as help in preparing 
and executing documents which may be reasonably necessary to assure the vesting 
of such rights in Client including executing the Intellectual Property assignment in 
favor of the Client in the form annexed hereto. Client shall bear the reasonable 
expenses of such assistance, and no additional compensation shall be due to 
Service Provider beyond that originally provided. 

 
"Intellectual Property" means any Patents, trademarks, copyrights, design rights, 
ideas, trade secrets, know how, confidential information (in each case whether or not 
registered) either existing now or in the future in any Invention, artwork, designs, 
software, hardware, photographs, video tapes, films, slides, tape recordings, 
mechanicals, writings of any kind, any audio/visual project, printed or graphic matter, 
including all preparatory materials such as sketches, drafts, outlines and drawings 
and electronic media in which any of the above are fixed or otherwise recorded. 

 
"Software" means all systems, procedures, algorithms, firmware, utility programs, 
data, related computer programs, routines, subroutines, devices, manuals, structure 
charts, diagrams, source code, object code and the ideas and expressions contained 
in any of the foregoing, and all physical forms thereof, regardless where resident, 
whether permanent or transient, including authorized and unauthorized copies, and 
any and all Service Provider’s enhancements, improvements and modifications 
thereof, and features, and all applications software together with all other materials 
and media related to such, in whatever form or medium, whether permanent or 
transient, including authorized and unauthorized copies, and including, but not 
limited to other tangible embodiments from which the software or any portion thereof 
can be perceived, reproduced, or otherwise communicated, either directly or with the 
aid of a machine or device, including but not limited to: (a) the executable code 
listing for the computer programs to be provided for the project, (b) the 
documentation for such computer programs, (c) manuals, structure charts, diagrams, 
drafts, notes, revisions, program listings, computer disks or tapes, (d) the source 
code and object code for such computer programs (in both human-readable and 
machine-readable forms), and (e) design documentation, programming manuals, file 
and record layouts, structure charts, screen and report layouts. 
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"Invention" means the making, discovering, inventing, or producing of any new, 
useful or original art, scheme, machine or any part thereof, any appliance, process, 
business method, formula, composition of matter, design, shape, or configuration of 
any kind incident to or pertaining in any respect whatsoever to Client’ business. 

 
"Patent(s)” means and includes all forms of applications, letters patent, all 
extensions, modifications, improvements, and reissuance of patents. 

“Specification” means the specification for the Software set out in the SOW(s) 
annexed to this Agreement. 

 
Service Provider shall disclose to Client, as soon as possible, any Invention 
pertaining in any respect or arising out of, directly or indirectly, Client’s business, 
including inventions or discoveries made within 1 year after the termination of 
Service Provider's work for Client and which relate directly or indirectly, to such work, 
responsibilities, or disclosures made to Service Provider. This clause shall not be 
construed as a waiver of any shop rights or implied license. 

 
Undertakings: 

 
Within 1 year after the termination of Service Provider's work for Client, the Service 
Provider must not do, and must ensure that none of its associates (as defined in The 
Corporations Act 2001 (Cth)) does, the following without first obtaining the written 
approval of the Client: 

 
i. solicit or persuade any person or corporation which is a customer or client of the 
Client to cease doing business with the Client in respect of the Client’s business; or 

 
ii. solicit the services of or entice away or endeavor to entice away from the Client 
any employee, director or consultant of the Client or any other person who was at 
any time in the prior 2 years before the Service Provider ceased work for the Client, 
a representative of or advisor to the Client. 

6. Service Provider Obligations 

The Service Provider shall: 

i. perform the Services in accordance with and so as to meet or exceed the 
Specification set out in the SOW(s) and on the terms of this Agreement; 

 
ii. perform the Services with reasonable care and skill and in accordance with best 
industry practice; 

 
iii. procure that the Services shall conform to all descriptions and specifications 
agreed between the parties and be for purpose; 
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7. Warranties and Representations 
i. Each party warrants and represents that it has full capacity, authority and 
permissions to enter into and perform its obligations pursuant to this Agreement and 
that this Agreement has been duly executed by its authorized representatives and 
constitutes a valid, binding and enforceable obligation on it. 

 
ii. The Service Provider warrants and represents to the Client that: 

iii. the Services shall conform to all descriptions and specifications agreed between 
the parties, including the relevant SOW(s); 

 
iv. any data, information, the plug-in or software created or produced by the Service 
Provider under this Agreement shall not infringe the Intellectual Property rights of 
any third party. 

 
8. Independent Service Provider 

 
i. Service Provider agrees that in performing the Services under this Agreement, it 
shall be acting in the capacity of an independent Service Provider and in such 
capacity shall have no authority to represent Client, or commit any acts or enter into 
any obligations or make any commitments on behalf of Client. 

 
ii. The parties acknowledge and agree that it is their intention that, at all times during 
the term of this Agreement and on expiry or termination, howsoever arising, the staff 
are and shall remain employees, agents, contractors or consultants of the Service 
Provider or any sub-contractor (as the case may be) and shall not transfer to Client 
for any reason whatsoever. 

 
iii. The Service Provider warrants that it does not engage staff unless a National 
Australian criminal history screening application has been made and issued with a 
positive notice. 

9. Integration, Assignment, Amendment 

This Agreement supersedes all prior communications and Agreements between the 
parties relating to the subject matter of this Agreement and (together with the 
annexed SOW(s)) constitutes the full understanding between the parties with respect 
thereto. This Agreement shall be binding upon and shall inure to the benefit of the 
parties and their respective heirs, executors, administrators, legal representatives, 
successors, and assigns. No amendment, supplement, or modification hereof shall 
be binding unless the same is in writing and duly executed by both parties. Service 
Provider shall not assign its rights or duties under this Agreement. 
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10. Severability 

 
In the event any one or more of the provisions contained in this Agreement shall for 
any reason be held to be invalid in any respect, such invalidity shall not affect any 
other provisions of this Agreement, but this Agreement shall be construed as if such 
invalid provision had never been contained herein. 

 
In case any one or more of the provisions or any portion of any provision contained 
in this Agreement should be found to be invalid, illegal or unenforceable in any 
respect, such provision or portion thereof shall be modified or deleted in such 
manner so as to afford the injured party the fullest protection commensurate with 
making this Agreement, as modified, legal and enforceable under applicable laws, 
and the validity, legality and enforceability of the remaining provisions or remaining 
portion of any such provision shall not in any way be affected or impaired thereby, 
such remaining provisions or portion being construed as severable and 
independent. Any such modification or deletion shall apply only within the 
jurisdiction of a court imposing the same. 

 
11. Specific Performance, Injunctive Relief 

 
It is understood and agreed that breaches of this Agreement, particularly, but not 
limited to the confidentiality provisions of this Agreement, will be detrimental and 
cause irreparable harm to Client and that money damages may not necessarily be a 
sufficient remedy for Client for such breach of this Agreement and that equitable 
remedies may also be required. 

If and to the extent that non-standard of care services is provided by Testpoint or any 
of its Personnel or subcontractors then, without prejudice to the Client’s other rights 
and remedies, Testpoint must at its own expense and cost make good any services 
promptly (including by committing additional resources): 

• use its commercially reasonable endeavours to overcome or minimise the 
impact of the Client’s Delay; and 

• after cessation of the Client’s Delay, resume full performance of its obligations 
under this Agreement. 
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12. Employment Restrictions 

 
Without the prior written consent of the other party, neither party will directly or 
indirectly solicit for employment or any other forms of work relationship, any person 
employed by the other party or connected with the operation of the other party’s 
business during this Agreement period and for a period of one (1) year after the 
termination of this Agreement. 

This includes but is not limited to: 

i solicit or persuade any person or corporation which is a customer or Client of the 
Client to cease doing business with the Client in respect of the Client’s; or 

 
ii solicit the services of or entice away or endeavor to entice away from the Client 
any employee, director or consultant of the Client or any other person who was at 
any time in the prior 2 years before the Service Provider ceased work for the Client, 
a representative of or advisor to the Client. 

13. Client Represents Legal Ownership or Rights over Shared Assets 
 

Client represents that they are legal owners or have rights of access of any server, 
system or other access or code provided to Service Provider. 

 
14. Client Represents Work Assignments Are Legally Accepted 

 
Client represents that work assignments for Service Provider do not violate any laws 
or generally accepted business practices. 

 
15. Sub-Contractor 

 
Service Provider may sub-contract any of its obligations under this Agreement with 
the Client’s prior written consent. The acts and omissions of any approved sub-
contractor in the performance (or non-performance) of the Services shall be deemed 
the acts or omissions of Service Provider for the purposes of this Agreement and 
Service Provider shall be responsible and liable to Client for such acts and omissions 
as if they were acts and omissions of Service Provider. 

 
16. Choice of Law 

 
I. this document is governed by and is to be interpreted in accordance with the laws of the 

State of NSW 

 
II. each party irrevocably and unconditionally submits to the exclusive jurisdiction of the 

courts of the State of NSW 

 
III. in the event of a dispute under this Agreement, the parties shall first submit to mediation 

in accordance with Australian Disputes Centre guidelines prior to pursuing any other 
form of dispute resolution process 
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17. Privacy

Service Provider must comply with the Privacy Act 1988 (Cth), including the 
Australian Privacy Principles, and any applicable code of Practice with respect to any 
act done or practice engaged in by the Service Provider under or in connection with 
this Agreement and any statement of work in the same way and to the same extent 
as the Client would have been bound had the act/practice been directly done or 
engaged by the Client. 

18. Termination of Master Services Agreement

i. Either party may terminate this Agreement or any SOW (unless otherwise set forth 
in such SOW) for convenience upon twenty (20) days written notice to the other 
party. In the event this Agreement is terminated, then all SOWS shall be terminated 
as well.

ii. Termination or expiration of this Agreement shall not relieve either party of its 
obligations under Clauses 1, 4 , 5, 12 and 14.
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Definitions 

Agreement means: this Agreement between the Client and Testpoint as referenced in 
the parties section of the Statement Of Work Agreement. 

Business means: the transaction of goods and or services offered by the client. 

Business Day means: Monday to Friday excluding public holidays in the place where 
the services and deliverables are being received and used by the Client 

Business premises means: the premises from which the Client conducts the business 
(as lessee or owner) 

Clause means: a clause of this Agreement. 

Effective date means: the date of the first Statement Of Work Agreement. 

Law means: any Act of Parliament, local law, regulation, order or ruling. 

Client means: Client as stated in the parties section of the Statement Of Work 
Agreement. 

Related entity includes any entity that is a related entity of the Client under the 
Corporations Act 2001, and any entity that the Client nominates to be a related entity 
of the Client. 

Service Provider means: Testpoint Pty Ltd ABN 36 130 266 98 

Support staff means: An approved Testpoint Consultant. 

Master Service Agreement means: this Agreement between the parties which applies 
to all Statement of Work Agreements compiled when Services are required. 

Statement of Work Agreement (SOW) means: the Agreement detailing resources, 
rates and duration requested by the Client with reference to the Master Service 
Agreement. 
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